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SPEECH. 



This, Ml. Chainnan, u the fint bill amongst those reported by the Judiciary Com 
mittee, which touches the general principles of legal and judicial reform. Those 
which preceded, being for local purposes, or for amendments of insulated points 
of practice, I have been willing to see pass along, with such humble aid as I could 
give them, to take their chance of doing good. I have, however, but very little 
faith in any of them ; they are all the mere hap>hazard patching up of a system which 
needs a much more thorough and radical reform. As we ought at some period of 
this discussion, to go into a full consideration of our present system and its results ; 
and as this bill affords as good an opportunity as any other, I shall take advantage 
of it to present my general views on the subject of the permanent reforms necessary 
to improve the administration of justice in this State. And first of aU, I have to 
regret that we approach the subject with little more preparation than we did a year 
ago. We have now, as we had then, a project of oar Judiciary Committee, con- 
sisting of three very respectable lawyers. We had last year similar reports from 
committees of both houses. We had, besides, last year, a commission of three re- 
spectable gentlemen, appointed by the Governor, who reported very briefly their 
theory of legal reform, with few reasons for it and little external evidence. The pre- 
sent bill proposes to give large powers of reforming our pleading, practice, costs, 
&c., to the Chancellor and Judges of our Supreme Court; and we are promised 
wonders from its operation ; chiefly, it seems, because great things have been done 
in England by a similar law. I wish, indeed, that we had taken the example of 
Great Britain in this inquiry, instead of merely copying their law. I wish we had 
imitated the example of the British Parliament, and approached the examination of 
this great question with the same caution and the same investigation of facts that 
they did. I made an effort last year to obtain such an examination. What was 
done in England ? What was the preparatory examination, upon which the legal 
reforms there, so far as they have gone, were made 1 It was not the mere opinion 
of my Lord Chancellor and a Committee of the House of Lords or Conomons upon 
which they were content to act, but examinations were instituted by Conomissioners 
appointed by the Crown, and by Committees of the two Houses of Parliament. All 
the knowledge, the experience, the sagacity, as well as the talent, the learning and 
ability, whether professional or theoretical, of England, were put in requisition. 
Chancellors and Ex-Chancellors, equity and common lawyers, and civilians, attor^ 
neys and bankers, money-borrowers and money-lenders, philosophers and brokers, 
every one who had knowledge or experience, or even ingenious theoiy to communi- 
cate, contributed his evidence; and it was upon this mass of information that the 
legal reform, which was begun in England and is still going on, was founded. AU 



diii and more and better we might get h e r o b etter certainly for our purpoMSi and 
perhajM better in itself. We have an intelligent buBineu population, who under- 
stand tlie workings of our law, especially as it presses upon themselves. We hare 

y/ a bar, less learned indeed upon the parti<^ar subdivions of the profession than that 

of England, but in general ability and sagacity and knowledge, not inferior to any 
in the worldy 

Above all^we have about us a great school of experimental jurisprudence in the 
twen^-eight States of the Union, from which we can leain with certain^ the various 
results of laws, all analagous to ours, and gather from the experience of each, im- 
portant suggestions for the amendment of our own jurisprudence. With such a pre- 
paration we might proceed to the reformation of our laws with confidence, with full 
knowledge of the subject, and with a certainty of a beneficial result. Give us such 
a body of information as could be thus collected in this country, and I would rather 
take the opinions of any sensible unprofessional mejmber of oar legislature, founded 
on such evidence, than the mere theories and projects of the Chancellor and all tba 
Judges. ' We have just now passed a bill in relation to mortgages, of which half of 
those who voted for it, confess that they do not understand how it will work. They 
know that there are evils to be removed, and think any thing better than the present 
state of things. It is a leap in the dark. With how much more efficacy and cer- 
tainty should we have acted, if we had had laid before us an examination of our 
equity practitioners and judges, of great money-lenders and cheers of money-lending 
institutions, as well as of borrowers, who have passed under the present practice 
and felt its evils. Thus the advantages of a foreclosure in equity would have been 
secured, and its expenses, delay and difficulties diminished or avoided. To swsh a 
general examination I trust we shall come hereafter; for lean anticipate no lasting 
and extensively beneficial result in the permanent melioration of the law from any 
thing we shall do this winter, and in this manner. In the meanwhile, whilst others 
are presenting their theories, pc^rmit me to present some of my own. I have been on 
this matter as little of a theorist as I could help. I have, since the subject was un- 
der discussion last year, kept this question constantly in view. I have read ; I 
have observed ; I have enquired ; I have looked to the experience of other states 
and nations ; I have endeavored to profit by such information as I could collect 
from experienced lawyers and learned judges. I must still say with regret that I 
have not been able to collect all the facts I could wish^ and that I have not had 
access to many authorities and much experience which might have enlightened 
me as well as others. I have been obliged to rely much upon general statements and 
opinions, instead of having, as legislative inquiry would give, numbers and dates, 
and facts of official returns. Some portion of what should have been done officially 
as to our Court of Chancery, has been well done by Mr. Sedgwick, who has col* 
lected and published a most useful body of fects as to the Court of Chancery. H» 
is still a young man, but he may congratulate himself on having already paid what 
Bacon, in the passage so often quoted, (and as generally ascribed to Lord Coke,^ 
calls " the debt which eveiy man owes to his profession." 

Let me proceed then to state my own general views of l^gal reform ; and in the 
first place, as to OVR Jxn>iciAl. organization. I need not go into any details to 

^ show the monstrous delay and intolerable evils of our present Equity System. They 
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m ftUowed on all hftwls. Tbote who do not kaow tbem pnodetUy mmj find tfa» 
evidence in the R^ort of the Comorissionen of last yottr, hi the memorials of tb» 
New-York Bar, and even in the apologetic report of our own Judiciaiy Committee. 
Those who are curious about these statistics^ will find in Mr. Sedgwick's pamphlet, 
proofs of delays and griev ances fer surpassii^ diose that have ofben been pronounoed 
in Englandtobe intolerable. But the strongest evidence is to be found in those vexy 
remedies that we are now endeavoring to apply—- the Appointment of additJonal 
Vice-Chancellon at each end c£ the State. They are but po<Mr palliatives and can 
afford only temporary relief-— perhaps not that. I am confident that a great part, 
though certainly not the whole, yet a very great part, arises from the defective or- 
ganization ci our equity tribunals. We have followed the example of £o|'Iand . ia 
the organization of her Chancery Courts without her political reasons for it. There 
the Lord Chancellor is the highest judicial and political character of his profession 
and his party. His hold upon iMce is uncertain ; his tenure dependant upon the 
predominance of his party; but as long as he retains his high and giddy station, 
he is invested with all the splendor and power of the legal represeDtative of majes- 
ty. The reasons for this are as little applicable to our state of things, as those for the 
church patronage of the Chancellor arising from the connexion of Church and State. 
The judicial power of the Lord Chancellor, which we all know grew up from small 
beginnings, has become enormous. The conviction that this power is too much for 
any one man, has forced itself upon English lawyers in spite of the Benthamite 
theory of the superiority of '' single seated justice," strangely coinciding in this in- 
stance with the prejudices of antiquity. 

Lord Brougham and the reforming lawyers have proposed, as the best reform of 
equity, a Court of Chancery consisting of three or more judges. The great ai^- 
ment against such a change in England is, that it lessens the dignity and political 
supremacy of the Lord Chancellor, as the representative of the crown, the head 
of his profession, and the first i>eer of the realm. , But setting such consideratiens 
aside, which can have no application here,^ argument and experience are in favor 
of the highest equity court, being composed of more than one judge/ There are 
some conveniences as to the despatch of business according to our present practice, 
•by cases being first examined by a single judge. But let us see how they are ex- 
amined as things now stand. In the first place we have eight or nine Vice-Chancel- 
lors in their several circuits, sitting in distinct courts, with all their decisions subject 
to appeals to the Chancellor. As business accumulates upon them, our only re- 
medy seems to be to add new VicO'Chancellors, and Assistant Vice-Chancellors, and 
before long, I presume, we shall have Deputy Assistant Vice<]!hancellors. What is 
the probable operation of our system as to the character of these o£5cers? We do 
not pay high salaries enough to draw eminent men firom their professions merely for 
the sake of emolument. But in our own country we know that judicial stations can 
be made acceptable firom the honor they confer, and the reputation they enable good 
lawyers to obtain. It is not so as to our Vice-Chancellors, whether the office is 
combined with common law powers as circuit judges or not. Their judicial power, 
unless in small and matter-of-course affairs, is limited to examinations in the first 
Instance of cases ultimately to be decided by the Chancellor. There is little oppor- 
tonity given to aTioe-Chanoellor for beeomirg known, through reports, to the pro- 



4 



6 



lioB, beyond the precincts of Us own court, or to hand down an honored 
to posterity. The inducement of fame, that which incites noble minds 

''To acorn delights and lead laborious days/* 

is not held out to him* On the contrary, he must work bard until his head is grey 
without and his brain dried up within; and what, in addition to his scanty pay, 
does he gain 7 It is, if we may judge from some of our own reports, to go down 
to posterity chronicled as a blockhead in some uncerimonioos reversal of his deci- 
sions; in which the Yice-Cbancellor of the— circuit is pronounced to have been 
mistaken as to the facts of the case, and to be ignorant of the law. Now the un- 
doubted tendency of all this is to throw the primary jurisdiction in equity into the 
hands of inferior men. There may be and are honorable exceptions, but such is 
its tendency. Partly from this reason, partly from the inferior character of the office 
they fill, it is a matter of course that all weigh^ business goes up, by appeals, to the 
Chancellor^ 

This is, and will be true, even of the districts where there are Vice •Chancellors 
appointed for the equity business and especially confined to it. It is still mors 
likely to be the case on all important questions arising in the other districts where 
those duties are performed by Judges appointed to hold common law circuits, who 
are only incidentally and collaterally in their habits, business and studies, equity 
lawyers. Then all these causes go up to be decided by a single Chancellor, sitting 
alone. Now, then, let us imagine that it were proposed that the Supreme Court 
should be held by a single Judge, how strange and extravagant this would appear-— 
how contrary to all useful experience on the subject. With how much reason 
would it be urged that the comparison of opinions, the combination of different sorts 
of talent, of learning or experience of different kinds^ of different habits, tempera- 
ments, are not only useful but even necessary to the settlement of important cause*, 
and the uniformity of decisions on great legal principles. Yet in our courts of com- 
mon law, nothing is to be decided by the superior court but the law itself; the facts 
to which the law is to be appHed, being first settled by a jury under direction of a 
Judge at Circuit. But to the single Chancellor the whole mass of law and facts 
comes up together, so that whatever be his talent, or his industry, or his learning, 
it is certain that he will be in great danger of error. The overlooking of a single 
important fact, may make his whole decision totally erroneous. Such instances are 
not infrequent ; some remarkable instances may be found in our own reporto. I will 
mention one for example, (Evertson vs. Booth, 19 Johns. Rep.) lately pointed out 
to me by the eminent Judge who gave the opinion of the court of last resort. 
There the decision of one of the ablest and most learned Chancellors who ever 
presided in any court, was reversed by the Court for the Correction of Errors, 
every Judge and all the Senators but two voting for reversal, on an opinion delivered 
by Chief Justice Spencer, which affirmed the whole of the Chancellor's law, affirmed 
his views as to most of the facts, and yet reversed his decision frcnn an over sight as 
to a single fact — the value of certain mortgaged property. This could never have 
occurred, had the facts been examined not only by himself, but by learned associates. 
The obvious remedy for this is, the establishment of a court of equity in place of 
the single Chancellor, consisting of three or more Judges. This would give room 



for that coQiflion of opinion^ to use Lord Brougham's phrase, as adopted by the 
Governor, which is the best means of eliciting tnith, of balancing conflicting evidence, 
and of equitably adjusting every thing which lies within the wide province of judicial 
discretion. Another most in:portant consideration is, that thus^e may preserve and 
secure much greater imiformity of decision, and exclude, by settled legal principles ^ 
and precedents, that broad discretionaiy power of equi^, which necessarily results 
from the same tribunal, abjudicating at once upon the law and the facts. It is true 
^at equity is no longer what it is said to have once been, a mere arbitraiy applica* 
tion of the principles of natural equity, according urthe Chancellor's notion of it, 
and his own conscience ; but it professes to be governed by former decisions and 
by legal rules. ( Yet still in the case of a single Chancellor, sitting alone, there is 
a wide latitude given to the influence of the personal feelings, character, prejudices, 
the moral idiosyncracies, if we may call them so, of the Chancellor. There is 
something of this, doubtless, in all courts : but the strict separation of the power 
of deciding upon the law and the fact, in courts of common law, and the number 
of which such oourts consist, make that influence much less visible and powerfhl in 
them. But in equty it is othervnse. One Chancellor venerates the wisdom of our 
forefathers, and worships the law against usury. ^If he is a man of strict and ascetic 
morals, of retired habits of life, he applies the theoretical doctrines of fraud, either 
actual or constructive, strictly, rigidly, and often harshly. A successor, trained in ^ 
the school of modem political economy, sees no guilt in usury beyond what arises ^ 
from the violation of the veiy letter of the law. And if he has spent his life in an 
active business community, and been habituated to take men as he found them, he 
applies with the greatest caution all the doctrines of fraud, lest he should, by the 
application of an impracticable legal morality, embarrass the operations of trade 
and the ordinary business of human lifcy All this fluctuation may take place in 
equity, vrithout overruling in words any formally settled legal principlee, but merely 
by applying them to &cts in a difierent spirit. In increasing the number of Judges, 
then, you would doubtless promote greater uniformity of decision, by bringing in 
diflerent temperaments, characters, habits of thought and life, to bear upon the 
consideration oS. the same questions. But if you thus produce greater uniformity of 
decision, you produce also greater certainty of justice.^ In one word, it vrill go to 
exclude that arbitrary judicial discretion, which, in the language of one of the great> 
estof the~^gIt3&X;hanceIIors7 liOrcTCamden, is the law of tyrants. Such seems 
to me t he main evil of our present system, and the remedy strikes me as very 
simple. It is to abolish the Vice-Chancellors' ofiice, and by an amendment of Ae 
Constitution, to appoint some three or four Chancellors, (leaving the number to be 
fixed by future Legislatures,) who should sit with full equity powers in the first in* 
stance, each in his own district; and then meet together in an equity court to hear 
appeals from each other. Each district equity court would thus be of a higher order, 
offering greater inducements to able men to accept the c^ce ; and would have greater 
respect in the eyes of the community, and procure greater confidence in the oflBcers, 
and greater respect for their decisions. Hence it is probable that appeals would be ^ 
less frequent than they now are. When they were made, they would go up to an 
equity bench, having all the advantage, I have endeavored to point out, over the 
decision of a single Chancellor. 




8 

PeiliApty too, woum mcwlirrn i oo i of oar preteot Ibnni, ymodoB mad mode of 
ttUog oddonee in equityi Boiy lierwfter be introduoedy sach es wfll alkyw mudi of 
the most importaat chaaoery butineM to be broogiit unmediately before the whole 
ooort of Chanoellen ntdag in bonk, withoet fint going thraogh the esaminetioii eS 
m na^ judge. I eee no leeeon wfaf the Legiiktare tlMnild be tied i^ by theCoa^ 
■tltntion from adopciBg toch •■. alteratiea and giving it eieet by law. This, there* 
fore, I would leave within their difciecioo, and tiie aaeBdmenti to die ConidtutioB 
which I have offered acooidingly pcoride that the Legialaturr ** may define, mffa- 
late and liniit the powen of the equity eoofts." 

I haTO argued the queation thus far, taking it for granted that the eingie Chaneelf 
lor would always be, as he always fortunately has been, in our State, an able and 
learned man. I will not even suppose that a grossly inoompeteat Chancellor caB 
ever hereafter hold that place. But certainly it would be ceotieiy to all ezperiene* 
of human nature, and even to that of this very office in other eountiies and Stales, 
to assume that it may not at times be filled by men barely competent. It may be 
filled by a slow, dull man, though e learned one, rising to it by mere seniority ; or 
it may be filled by some 'political fovorite of brilliant accomplishments perhaps, 
hot unfitted by nature and habit for patient attention and laborious investigatioa. 
How great a curse would this be upon the State, accoiding to our present anange- 
Bieiit; how little would it impede the ordinaiy operations of justice, aecording la 
dm plan that I have proposed. The less competent Chancellor would find his plaea 
among his brethren, and discharge his share of duty widiout clogging or very inju* 
riously aSecdng the whole court. 

Bat there are inddentai powers of the ChaaceUor other than hia judicial (uno* 
thms, which seem not safely Tested in a single hand, and such as all Constittttional 
amendment, provident for futurity, should guard against abuse. The ChanceQer 
has much patronage in the appointments of the officers of the court. I su p posa 
h it right that the court eboold have the control of iu officers. Yet I thiak it ie 
hut a bad imitatian of the English System to deoomte the office of Chancellor with 
foch a share of patronage as may ^mpt him to use it to provide for fiiende and 
dependants. la England the whole political system fiivors such a state of thi^^e. 
Therefore it is that the present Lord EUenboroogh and the present Lord Kenyon 
hold lucrative clerkships in the courts where their fathers or grand-fothers pre* 
iided. Thus it is for the last half oentoiy the offices in the Chancellor's gift haw 
■warmed vrith BathursU and Yorkes and Scotts, placed there by fothers and andea 
and grandfothers, successive Lord Chancellors, wisely provident of the comfortaand 
p rosp e rity of their own families. Such things should not be here, and such patron* 
age is more safely dispersed among three or four than given to one. Again, in look* 
hq; to the future, is it not well to guard not only against the evile arising firom the 
iaeonsisteaey of asingle Chancellor, but the abuses which may arise from the cor- 
ruption of a single Chaaoellor f Consider the immenw pecuniary interetU upon 
which he is to adjudic ate l ook at that vast discretionary power he neoessarily haa, 
arising from the causes that I have just specified— his deciding singly and at once 
upon the law and fact, mixed up in complicated causes. Look too at the iiinm<m— 
■oms of moneys paid into the court and remaininig there for yeare— sums already 
amounting to more than a million and a half, but whioh, vrith the growth of our Statv 
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In wealth and popnlatioD, must swell, as in England, to an enormous amotint. We 
had last year a report from the Registers of the moneys in their hands. In that 
table will be found sums from a few hundred, up to a hundred thousand dollars. 
Many of these sums had been there for ten, fifteen, aye twenty years. One column 
is for the names of the persons to whom the several sums belong. Among these 
«re some few names of actual and living persons, the rest are "unknown" — "un- 
known"— "unknown" — " unknown'^ for page after page — ^the last sad memorials of 
some former suitors of the court, like those mysterious relics of long-past genera- 
tions in the rock-hewn city of Fetra, so graphically described by our adventurous 
young countryman, whose enterprise has carried him beyond the bounds of prophetic 
interdiction to that city, through which no man is hereafter to pass, and where 
nought is visible but the remains of men once busy, active and ardent as ourselves, 
'hut whose lives and memory have pased away for ever, and whose very names and 
language are alike "unknown" — "unknown" — "unknown!" 

Over all these and much larger sums, our single Chancellor has and must have, 
<&ither directly or indireetly, a perfect control. Is it not then the part of a sound 
republican jealousy to guard against even the possibility ot the abuse of such a 
trust— especially if united with others equally open to misuse f It may sound ex- 
travagant— it may appear a wild and incredible supposition—to imagine corruption 
or a breach of faith in a Chancellor. Ifet the history of equity itself will teach ns 
another lesson. The name of Lord Bacon will occur to you all; but I will not ^y^ 

•peak of faim* Though the satirist has branded him as the 

** Greatest, wisest, meanest of mankind,** 

yet kindred talent has found a defence, or at least an apology for his fall, which eveiy 
generous mind would willingly receive. And if it were not so, yet science aud phi- 
losophy have thrown a halo of glory around his name too bright to allow us to 
look steadily upon the spots by which it is dimmed.y I will take a much more mod- 
em instance ; one which occurred during the period of our present laws, and our 
present manners. In reading a recent opinion of Lord Brougham, overruling 
the decision of one of his modern predecessors, in setting aside his autbori^, 
he speaks of him as a Chancellor, learned indeed and respectable, but not to '^be 
named with the great lights of equity, with " Finch, with Parker, and with Hard- 
wicke." These are the three great names that Lord Brougham selects as pre-emi- 
nent among the long and illustrious line of English Chancellors, from Clarendon 
and Somers, down to Thurlow and Eldon. Finch, Lord Nottingham, deserves that 
proud pre-eminence, by having formed and moulded the equity of England, its powers^ 
and its practice, into its present shap^. Lord Hardwicke is still more illustrious, ^ 
for adopting and applying that system with admirable wisdom to the necessities of 
commerce, the uses of modem life- and to the complicated affairs of a busy and 
opulent people. The only third great name in English equity worthy in Lord 
1Brougham*s opinion, to be ranked with these two great men, was Parker, Earl 
of Macclesfield ! What was his history 1 He presided in Chancery for eight yean 
with the highest judicial reputation, and the Reports of Pier Williams, which con- 
tain his decisions, still hold an honored rank in every lawyer's library. I may add 
that, like Lord Bacon, he united scientific to legal fame, which he earned by 
distinguished mathematical and astronomical attainments. 
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Vast sums of money were then as now accamolated in Chanceiy, in the hands 
of the officers of his court. At the period of his highest judicial gloryi there 
passed over the land that memorable tornado of speculation, known as the South 
Sea bubble. One of the officers of the Court of Chancery had embarked largely in 
those speculations; he ftdled and fled. Strange rumors of defalcations arose, even 
implicating the character of the Lord Chancellor. A parliamentary inquiry was 
moved, and those rumors and suspicions proved but too well founded. It was as- 
certained that an enormous defalcaticn had taken place in the equity fund, and 
it was traced distinctly to the Lord Chancellor ; perhaps directly in the abuse of 
funds for his own purposes, certainly in the sale of offices to men who did abuse 
their trusts. Parliament passed votes of censure and inflicted a heavy fine. 
The Chancellor was dismissed from a^ce ; degraded, ruined and disgraced. The 
great moralist has selected the old age of Marlborough and Swift as the most 
striking examples of the mutability of human greatness^ and the vanity of hu- 
man wishes. 

From Marlboroagh's eyes the tears of dotage flow, 
And Swift expires a driveller and a show. 

But the old age of Macclesfield afibrds a still deeper moral. He fell from the 
height o£ professional honor, digni^, power and wealth; ho was driven from the wool- 
sack — he felt himself to be the disgraus of the Bench, the derision of the Bar, 
and the scorn of the People. His last few years were those of bitter sorrow, af 
mortification, shame and anguish — ^it is said also, and it may be hoped, of deep 
penitence and fervent prayer. 

I mention this example to indicate the danger of confiding so much power of 
all kinds to a single hand — of exposing any single officer to so much temp- 
tation. Indeed^ when I consider the vastpower necessarily confided to any Supreme 
Court of equity ; its patronage, its control over large amounts of money, its influ- 
ence over the bar^ its want of publicity, and its comparative irresponsibility to pub- 
lic opinion ; it appears to me utterly amazing, tfaatMn a state of society like ours, 
naturally jealous of powers so much should ever have been permitted to remain 
in the discretion df a single man. y The power of the court and of the system itself 
is sufficient to awaken jealousy, and to require restriction and refisrm. But I 
shall speak of this hereafter; at present looking only to the organization of the 
court, I am confident that the best remedy, in order as well to exclude the evils I 
have noted, as to facilitate the despatch and certainty of justice, is the abolition 
of the offices of Vice-Chancellors, and the appointment of three or four co-ordinate 
Chancellors, to meet in a court of equity appeals, in which last all the present 
powers of the Chancellor should be vested. In the amendments that I have 
proposed to the Constitution, I have left the actual number subject to be increased 
or diminished, according to the future wants of the community. If, in addition to 
this change of the organization of the equity courts, some amendments and restrio- 
tions of the sort which I shall presently point out, can be added, those three or 
four Chancellors, woiild, I have no doubt, be sufficient to discharge, with great 
despatch and general satisfaction, all the business now attempted to be performed 
by the Chancellor and his nine or ten subordinates. I l^ave besides, proposed to 
place within the reach of future Legislators, another remedy against the accumu* 
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iwtion of Chiancery buMness. It is to divest the Court of Chancery of itt pwietil 
jurisdiction over appeals from Surrogatesi and cases arising under wills, tes- 
tamentary dispositions, infants' estates, and other analogous matters. Most of these 
in England are subject to another jurisdiction, and were "formerly so in this State. 
In the future increase of our population and opulence, they may form a large por- 
tion of the business of our Chancellors. I propose, then, to give the Legislature 
the power of re-erecting the oW Court of Probates, for this species of business; 
believing that such a division of jurisdiction would be more beneficial to the def 
patch of business, than the increase of the number of Chancellors. 

Let us next proceed to consider the organization of our Supreme and Circuit 
Courts. The first thing that strikes us on the most superficial consideration of the 
question is that our present mode of confiding circuit duties and those of the deci- 
sion of the law in bank to separ<|te hands, is a deviation from the old common law 
doctrine and practice ; and moreover, it is an experiment that We have tried for 
about sixteen years in this state, and have never found it to work satisfac* 
torily. Under our old Constitution, the higher judicial business of the State was 
done, and certainly in the main very well done, by the Chancellor and fivejudges of 
the Supreme Court, the latter of whom held circuits to try all issues joined in their 
court. Taking the last sixteen or twenty years of the operation of that court, the 
population of our State was from about 7 or 800,000 up to above 1,300,000 ; its 
average being about equal to half the average population during the trial of the 
present judicial experiment. The judges were besides members of the Council of 
Revision, which consumed much time, and imposed upon them political duties, now 
very properly, as I think, taken from them by the new Constitution. Still it was 
not till near the end of their term, when the population rose to nearly a million 
and a half, that there was any complaint of delays of justice, nor were those ever 
▼er}' serious or oppressive. We started under the new scheme with double the for* 
mer numerical force-twelve Chancellors, Vice-Chancellors and Judges to discharge 
the duties of &e former six. These courts got along without much complaint dur- 
ing the two years of Gov. Yates , but in the third year of their existence, Gov. 
Clinton called the attention of the Legislature to the necessity of reform — and that 
consideration has been pressed upon the Legislature in some shape or other, almost 
constantly during the last ten years. We have added to the twelve judges with 
which we began, the three judges of the Superior Court of New- York, with con- 
current jurisdiction (so far as our great commercial mart is concerned) with the 
Supreme Court. We have added one yice-Chancellor in the First District, and 
we have just passed bills for two more. Thus we have eighteen judges to do the 
duty formerly discharged by six ; and all this without taking into account the con- 
siderable increase of local judges of limited jurisdiction in the cily of New-York 
and elsewhere. With all this there is constant complaint of delay. Sometimes 
when business is dull of the courts are choked up, the machinery seems to work a 
little more smoothly, as it is said to have done of late, and then again the courts 
are blocked up, sometimes in one or two or three or four of the circuits, then again 
in the Supreme Court at term. 

Nor is this comparative difference in the operations of the two systems to be at- 
tributed to the increase of business arising from in<;reased wealth and eomraeree, 



19 

dUpvopordonate to that ot" the population of the State. The case is precisely tbe av 
verse, during the existence of the Nisi Prius circuits, the operation of the wars 
in Europe, which threw the carrying trade into our hands, and the various queiF 
^O tions which consequently arose from the conflict between belligerent and neutral 
rights, imposed upon our Supreme Court the necessity of settling a mass of ques- 
tions upon insurance and commercial law^ perfectly new in this cou[tfry« and 
without any parallel in our later legal history. Hence it is that the volumes of 
J[fltgjtta!^^po rts, ( I speak with no feeling of invidious comparison between that 
Reporter and the judges of bis time, and the very respectably and able men, 
who followed as judges and Reporters,^ present a far greater body of commer- 
cial law, than all that has since been decided; and are far more frequently 
consulted and cited by the profession in this and other states, than all tbt 
festofour acyudicated law. /The main solution ofthe difficulty is, I think, to be found 
in the defects of our present judicial plan. It is to be foimd in our plan of shutting 
np our judges of the Supreme Court to hear and decide law arguments and n<^ 
thing more ; leavii^ the circuits for jury trials to inferior judges, confined to their 
own districts. This is a deviation from the old usage of the common law, wlucb 
has worked admirably well for. ages, in England, in this state, in other states, 
and in the Supreme Court of the United States. It is in direct opposition to the 
theory of the trial by jury, a theory founded in much wisdom — ^that the fact 
should be tried by a jury from the vicinity, conversant with the habits, opinion* 
and character of the people— and that the law should be laid down, or the da* 
gree of punishment meled out by a judge separated, as far as posuble, from local 
prejudices, and above all, from personal feelings. There is the same objectioii 
as to the probable character of Circuit Judges that I have already mentioned in 
reference to the yice-Chancellors. There is little in the place to attract men of 
very eminent talent. I should be ui\just to men whom I hold in much honor^ 
should I speak of this as a universal and necessary rule. There may be distinguish* 
ed exceptions ; but such is the certain tendency of things f and where the general 
tendency of any system is to lower the character of public officers, you may rely 
upon it that ultimately they vrill all sink to a low level. We have ourselves seen 
these judicial offices literally g^o a begging; we have seen them offered and rejected 
by half the bar (ofthe dominant political faith) in a whole Senate. district; until 
at last the question became, as to a candidate, not whether or no he was the bert 
man, but whether he was at all competent. " Yes, I think he will do pretty 
well," is the certificate that we ourselves have heard given to a nominee for a judges 
ship. Good Heavens! "he will do." Do for what? To sit in judgment upon 
the proper^, the reputation of his fellow-citizens: aye! upon their liberty ov 
their lives. 

Besides, this plan prevents the bench from being a school of improvement to the 
judge. These is no mystety in the law that an industrious young man cannot mat# 
ter; but if I can trust to the experience of our ablest men, the mere holding of cir* 
cuits is not the best school for the acquisition of legal learning. On the other handi 
the shutting out of the judges of the Supreme Court from the circuit, is of still more 
injurious effect upon them. The reasons of this have been so powerfully and per- 
spicuously stated by the Judiciary Conunittee of the Assembly for 1838, composed 
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tif Mr. D. B. Ogden, chalrBMoi, aud other genUenen worthy to he associated wiilk 
that distinguished jurist and advocate, that I can add nothing to the argument 
which coming from them, adds to it a weight of authority that I cannot hope to give 
it. 

** We can never have an able bench in the Supreme Court, unless the judges are 
** compelled to hold courts for the trial of causes. In the language of the commis^ 
*' sicmers (Messrs. Southerland, Oakley and Cady) the system of compelling the 
" judges to hold courts of Nin Priutf keeps the judges ^miliar with the whole 
" course of legal proceedings irom their commencement to their termination in judg'- 
^ ment. In the trial of causes their minds are kept in constant activi^ ; they are 
" called uiM>n for prompt application of their legal learning in deciding the qnes- 
** tioDs (^ evidence, or more general questions of law which are constantly arising in 
** the progress of a cause. Their acuteness and power of discrimination are im- 
*' proved by constant exercise, and the principles of law which they are called upon 
** to apply, become by that very process more deeply impressed upon their minds ; 
** when sitting in bank they listen to the argument of able counsel, and in cases of 
** difficulty and impmtance take time to consider and analyze those arguments, and 
" to examine the authorities which are cited in their support." 

In the opinion of the committee the present Circuit Court system is calculated 
** to lower the standard of the intelligence and learning of the Judges. It deprives 
** the judges of the Supreme Court of all the advantages which are enumerated 
** iii that part of the report of the commissioners which has just been stated, and it 
** deprives the judges of the Circuit Courts from the great advantages of sitting in 
** bank, of listening to the argument of able counsel, and 'in cases of difficulty and 
** * importance, taking time to consider and analyze their arguments, and to ex- 
** ' amine the authorities which are cited in their support.* The circuit judge will 
^ necessarily consider that his duty is done when the trial of a cause is over. He 
** has no inducement afterwards to reconsider and review his decisions ; he has no 
** opportunity of hearing in bank the arguments of counsel ; and his legal knowledge 

" has not, therefore, that important aid in increasing its accuracy and extent. Your ^ 

" committee think they are justified in saying, that you cannot expect to have a 
** praodcally good judge in bank, who is not in the habit of trying causes at circuit, 
" nor a good judge at circuit, where knowledge is not improved by listening to argu- 
** raests and examining and 4eciding cases in bank. A good judge must have both 
** brandhes of this training. It is important that the cases at circuit should be speedi- 
" ly disposed of, but it is equally important that they should be well disposed of." 

JiRepori of Judiciary CommiUee, 1838. 

This must be so. It is in the nature of things — of the human mind, of the char* 
aeter of legal science itself. In all sciences, and above all in those which, like law, 
depend much upon authori^, precedent, verbal logic and the interpretation of Ian- ^^ 
guageomen shut up to the contemplation of the mere theory of the Science, without 
applying it practically, are liable to even more than the ordinary share of human er- 
ror. They are often misled by general rules and conclusions which prove false when 
applifNi to the workings of actual business. ^Hence I believe that in the hands of a 
court, confined to their books, and the hearing of lega^ arguments only, the law, if it 
doei not deteriorate, will certainly never improve. Look at the history of our 
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modeni commercial laWk Can any one believe that its great founder, Ijord Mftni- 
field, would have been able to form that admirable body of commercial jurif- 
prudence which he left behind him, if he had been shut up in Westminster Hall, or 
v.x* his own library, whilst some inferior judge of some other court held sittings at Guild- 

Hall for the trial of conrmaercial causes 7 

Before Lord Mansfield's time, as Judge BuUer tells us, in courts of law all the evi- 
dence in mercantile cases was thrown together and left generally to a jury, produ- 
cing no established principle. Since then the great study has been to find certain 
and general principles, not only to rule the particular cases under consideration, but 
to serve as guides for the future. Now the slightest acquaintance virith the reporters 
of that day, will show us how much the experience of Lord Mansfield and his as- 
sociates at the circuits and sittings contributed to their ability in ascertaining and set 
tling the principles cf commercial and insurance law. Those principles were drawn 
not merely firom the books of civil and continental law, though those were freely 
- consulted, burfrom evidence respecting the custom of merchants, from the know- 
ledge of affairs gained by the judges at trials, and from the special verdicts of juries 
of London merchants under their direction. One of the most important points of 
our modem mercantile law, that as to the effect of an assignment of bills of lading, 
Lickbarrow v. Mason, was settled precisely in that manner, under the direction of 
the Chief Justice. \ Had the_bench been wholly separated firom the duties of Nisi 
Prius, I see not how any such result could have been reached. Indeed we need not 
require stronger evidence of the utility of this schooling than that given by Judge 
BuUer in his admirable argument in the House of Lords in that veiy case. In that 
beautiful specimen of legal reasoning, BuUer, after exhausting the pure law of the 
case, establishes and fortifies all his conclusions by various reasons of commercial 
policy, citing numerous instances of the operation and the use of the rule he sup- 
ports. Here he refers not to legal authorities or to the experience of Westminster 
Hall, but, (to use his own words,^ "to the experience which I acquired on this sub- 
ject at Guild-Hall.". It was this experience which he said had enabled him to es- 
tablish what was " alike the requirement of commercial interest, of justice and of 
public policy.'* ^ So too, the legal members of this body will recollect how often and 
how respectfully Lord Mansfield refers to the .opinion o f the ci^ ; meaning by the 
" city," in the language of London, the commercial part of that great metropolis. 
So in regard to the jurisprudence of our own State. That series of commercial 
decisions embodied in Johnson's Reports, of which I have before spoken as one of 
the most honorable evidences of the legal talent of our country, was not made by 
judges who drew their learning only from books, authorities and law arguments. 
The sittings at New-York, the evidence of merchants and the charges to conuner- 
cial juries, gave Kent and Spencer that training which enabled them to turn the learn- 
ing of the books to the best account. \ 

There are yet other reasons giving great preference to the Nisi Frius plan 
over the present mode of separating the term and circuit duty. As the courts are 
now constituted, a single incompetent circuit judge almost puts an end to the admi- 
nistration of justice in one-eighth of the State. A single feeble judge of the Su- 
preme Court is a most serious draw-back upon the efficiency and the dignity of that 
tribunal, composed of but three judges. But where there is a greater number of 
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judges of the superior jurisdiction, who all hold their circuits, accidental incompe- 
tency has less effect. Its influencA is lessened by being diffused and may easily be 
made up by the superior ability and increased industry of his brethren. In fact by 
some management in the arrangement of business by bench anl bar, experience 
here and elsewhere tells us, that if it be but an insulated case, it will hardly be felt 
9f. all. All these considerations make it clear to my mind, that the best mode of 
giving increased efficiency to our superior common law courts, is to abolish the pre- 
sent arrangement of separate circuit judges. 

As the delays of justice occur at different times from different causes, sometimes 
from the delays of the circuits, sometimes from the business of the term, the sim- 
plest mode of remedying both evils is to divide the Supreme Court itself. This, 
though it may sound like innovation, is in fact returning back to the practice of old 
England and the theory of our ancient law. I have therefore proposed in the amend- 
ments of the Constitution two courts of equal dignity; leaving to the Legislature to 
settle the precise bounds of their jurisdiction. The proposition of nearly the same 
nature passed by the House of Assembly, I perceive, provides that these courts 
should have concttrren/ jurisdiction. This may perhaps be expedient, though I think 
it is not so ; at any rate I would not place the question beyond the control of the 
Legislature, but leave it open to such changes as experience may suggest. I am, 
however, strongly inclined to the opinion that both uniformity of decision and des- 
patch would be consulted by a division of legal business between the two courts, 
either it may be according to the forms of action or the character of the business 
itself. We might make one the chief commercial court; and there would be busi- 
nws enough left under our criminal, statute and corporation laws, and that of real 
property and various classes of personal actions, to give ample digni^ and employ- 
ment to the other. 

This was the original theory, and is still in no inconsiderable degree the actual 
practice of the Englbh courts. The King's bench, the Common Fleas and the Ex- 
chequer have each their separate jurisdiction, though the boundaries are no longer, 
as they once were, distinctly marked. So too on the continent of Europe, there 
are tribunals specially designated as those for commercial affairs, while the mass of 
legal business is left to other courts. This, however, is not essential to my plan of 
reform : all that I wish is that it should be lefl open to be regulated by the necessi- 
ties and conveniences of the times. The English number of four judges in each 
court seems to me a very good one, and has the advantage of long use to commend 
it. It seems to be the number best uniting the advantages of comparison of 
opinion, and the bringing of different characters and acquirements to bear upon the 
consideration of the same questions, with that degree of direct personal responsi- 
bility so important in the judici'il character, which may sometimes be lost in a very 
large court. It has besides the remarkable advantage pointed out by Paley with his 
usual acuteness, that every thing which is settled musi be very decisively settled, for 
it will be by a vote of three to one. Five, however, as the experience of our old Su- 
premis Court shows, is not a bad number; but that again I would leave to future 
■adjustment by the Legislature. 

If the necessities of the circuits should at any time hereafter demand a still greater 
number, the present English practice might also be advantageously resorted to, by 
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detailing one or otber of the addittonal judges in turn to bold a separate court in 
eases of practice and certain other mattersi while the rest sat, with the Chief Jus* 
tice, in bank. Tou would then haye eight or ten judges of these two superior courts, 
who, I have no doubt, would* with a good arrangement of the inferior local courts, 
discbarge with much greater efficiency and public satisfaction, all the duties now 
performed or attempted to be performed by the three judges of the Supreme Court 
and their eight subalterns. Another advantage of the increased number of Chancel- 
lors and Supreme Judges, ought not to be passed over. No small portion of the 
time and study of the Chancellor and Supreme Court Judges is now consumed by 
Aeir necessary attendance upon the Court for the Correction of Errors. That la- 
bor and attendance might, in the new order of things, if it became necessary, be les* 
sened by diriding that duty among them; as neither the attendance of all the judges 
nor of all the Chancellors would always be necessary for the legal guidance of the 
appellate court. 

There is yet another point that has not attracted much public attention, on 
which I must confess I lay great stress. It is the removal of the constitutional in- 
capacity of our judges at the age of sixty. I therefore propose, instead of that re- 
striction, to place the constitutional term at the old scriptural point, of three score 
years and ten. The present provision I regard as a standing libel upon our climate, 
our habits and our nation. I believe the history of its adoption in our country is 
this. We were plagued before the Revolution with one or two good-for-nothing old 
barristers, sent out from England to be provided for, who never were fit for judges, 
and who of course grew stupider as they grew older. One Judge Horsmanden, 
who presided in our colonial court just before the Revolution, was of this cast ; 
and our new constitution was framed by young lawyers, (for such then were John 
Jay and Robert R. Livingston,) who had groaned under his venerable dulness. 
Perhaps too the habits of former generations were not as favorable to longevity, 
and the preservation of a sound mind in a sound body to mature old age, as those 
of the present. It is certain that the improvement of modem life in habits, in diet, 
in ventilation, in the police of cities, in the science of medicine, have all tended very 
much to the prolongation of the period of active, healthy and useful life. It may 
sound oddly to refer to the authority of Shakspeare in an argument on legal reform; 
yet he affords some curious evidence of this truth. Every body recollects in his 
historical plays the description of old John of Gaunt, as ** time-honored Lancaster ;" 
and his son Henry the Fourth is also represented as an old man at the period of the 
fight of Shrewsbury. Now the commentators have pointed Uiis out as an historical 
error in the dramatist ; John of Gaunt being at that time not much above for^-five, 
and the venerable Henry IV. some years younger. But Holinshed and the old 
chronicles use precisely the same language ; and the solution given of it by the best 
English antiquaries is, that the mode of life of those stdel-clad warriors, mixed of 
alternate hardship and wild excess, without the slightest attention to any habits 
of cleanliness either in their persons or their houses, with the total absence of aU 
surgieal or medical skill to relieve the most ordinary malady or the slightest hurt, 
broke them down at a camparative early age. They were old men, ** time-honored 
patriarchs," at an age when • modem English barrister is often called ** a rising 
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jtnag man." Agun, at a later period, yaa aee (he EogUab poeci and literal; tarn 
before tbe lail hundred yean breaking down and d jing off under fifty. 

Id ifae preHDt generation !t ia fhr otherwlae. We have seen Manhall here and 
Lorf Eldon Id Englaod, preiiding with the ability of their bett d»y«, long aftor the 
•ge of aereDly. So Lord Stawell aftn; eighty presided in tbe Adnurdty Conita 
with all tbe abiG^ of hie prime, delivering opiniona ia which the oxqninte but not 
unatudied giacos of fail style gave to tbe profoundest leaming and the nrinleat logia 
•U the efleot ofaiimple and unpremeditated itatemencof obvioiu iralh. Tbac the 
aame ebanga hai talien plaoe in our own state of lociety ii obviouii to any o» wbe 
loolu about him. In every district of tbe State you will find lawyen, such ai Jay, 
Emmot, Cady, who are the vety men you would select far your judges if It wen 
not for this conititutiDDal disability. We faaye been anxious inour new CDCititutitm 
to guard our judges from the influence of paliiical ambition. This part oF human life 
which we have excluded from our courts, is most likely to give us men whose dream* 
of ambition are over, and whose passions and pr^udlcea have cooled. Betides, Aa 
extension of this term would give tbe chance ef greater profesuonsl learning, end 
consequently, I think, of greater despatch of bosiness. It is true there is nothing 
in tbe law, tbai tbe industry of a yoong judge may not master, but all this require* 
rime to make op for tbe readiness and lamiliaiity conierred bj tirenty yeeis of study 
and practice. The best guard agmnst the incompetency of dotage, disease or doll- 
tiess is a power of rematal, so guarded as not to subject the bench to the mere floc- 
tuatiana of party. This would probably be obtained by making the judges subject 
to removal by a concurrent vote of tbree-fourlhs of all tbe members elected to both 
hooses ; a degree of nnsjiimi^ which except in rate and disastrous insmneas could 
hardly occur on a vote for removal on pure party grounds. 

Thus much for constitutional teform. Our inferior courts may be improved by law. 
Our county oomts have grown up with the State, and for many pmpoaes are admira- 
bly useful, and have Iheeonfidenee of the p eople ; but as judidal tribunals they might 
be much improved by adopting the system of presiding district judges, which has 
worked exceedingly well in Pennsylvania and some other States. I was bappy to 
hear the other day, on the reading of a petition from the western part of our State, 
that this measure was recommended by a body of farmers, evidently, Co judge from 
the tone and objects of their memorial, no lovers of law or lawyers, who urged ^ii 
veiy measure from their own experience of the chaiacler of their conn^ courts. 
As things now are, tlie counties hre giad to pick up a young lawyer without pIBc- 

■ tice, or an old lawyer who never could get any, whom we provide with some tri- 
fling compensBCion in the shape of small fees, as a judge of the degree of counsellor 

' at law. Is it not better that these fees should be thrown together, and, vrithout in- 
creasing the tax upon the public, provide for the support of a district judge to pro- 

■ side in some seven or eight county courts. We should gain in the knowledge of the 
law, hi the dignity of the beach, and most certainly in tbe prompt and ready dls- 

■ charge ofiis duties. The saving of time to jurors and suitors produced by tbe 
. accuracy and readiness of a judge devoted to his profession, would even, io an eco. 
' Domical point of view, repay ten times any salary that might be allowed to sucb an 
- officer. I cannot dwell longer on the external organiiatioa of our courts. Let us 



18 

p«H oo to tha otber juft ■ubjeeU of complaint againit oor legal adminifltratioii and 
thair remadiet. 

One of tbe fint and moat prominent pointi under this head in publie view, is that 
of the expenie of justioe, especially in regard to fees and costs. So far as relates to 
fees for judicial and clerical duties, this might be remedied. You might pay muni- 
ficently the largest body of judges requisite for the rapid transaction of business in 
OTery county of this State, not only without increasing the aggregate expense of jus- 
tice to the people, but in feet with great public saving. The expenses to suitors for 
the discharge of dudes which are matters of mere routine are troublesome, and the 
consequrat incomes of officers whose duties require no high talents, and upon whom 
nothing beyond clerical responsibility is imposed, are excessive. Then again the cus- 
tom of judicial fees, prevalent in many of our most respectable courts, is of the 
worst effect. Under the best aspect of things, it takes off much of the indepen- 
dence and dignified exterior of a court of justice, whilst it certainly holds out a pre- 
mium to multiply rules, orders, motions, and all the forms of courts, no matter how 
troublesome to suitors, provided they may be profitable to clerks and judges. All 
these inducements to delay justice or impose useless charges upon suitors however 
alight in their operation in single cases, in the long run produce abuses, and should 
be unsparingly cut off. The temple of justice ought to be kept as a sacred and 
consecrated place, where there should be no buying or selling — not even of the 
smallest matter— ever allowed. The tables of the moneychangers ought not to 
be permitted to stand within its hallowed precincts. 

It might be supposed that this was an evil which could easily be corrected; but 
I fear it is not so. I fear that it has grown out of prejudices too deeply rooted 
in the public mind, or in those who represent the public, to be easily changed. 
They are prejudices which have met me every where in legislative life, both in the 
General and State Governments. There is an unaccountable reluctance to vote 
definite salaries, or just fixed compensation for any sort of public labor, on the same 
scale and with the same object which any laige merchant, manufacture, or any 
wealthy corporation establishes the salatfes of persons whom he or they may em- 
ploy. I mean on the principle of giving such salaries as afford an honorable com- 
pensation, sufficient to compensate the talent and labor applied, according to the 
usual rates by which such talent and labor is ordinarily j« warded. 

If this proceeded from conscientious economy, and a disposition to make any 
saving, however small, of public money, the motive would be excusable if not 
praiseworthy, however injudicious it might prove in effect. But such is not the 
case. When the question ceases to be one of a definite sum to be fixed in the stat- 
ute book, no matter whether per annum or per diem, legislative economy closes 
its eyes, and provided the income of an inferior officer is to be raised by shilling or 
dollar fees, or an indefinite commission, it is allowed to swell to any imaginable 
amount. Thus it is that I have known in this very body, a squabble whether 
eonunissiooers for erecting a large state work should be allowed three dollars 
a day with or without their traveling expenses, has led to a two days discussion, 
and has been finally decided for the lowest sum. Again in the same session bills 
have been passed placing the funds and credit of the state for public works to the 
amount of millions, at the unlimited disposal of a state board, without estimates. 
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^thout distinct knowledge on tlie part of the Leglslatare, even with seuoe a eoft^ 
jectare of the expense—^ short without gfuards of any kind ag^ainst any abuses ex- 
cept those of direct fraud and peculation* It is in this same spirit that we keep 
our judges poor, and make our clerks rich, that while no judicial salary is allowed 
to exceed twenty-five hundred dollars, the annual return of clerk's fees may swell 
to twenty-five thou9and^ almost without a remark. This in addition to the absurd- 
ly disproportionate income of judges and clerks, and the great charge upon the pub- 
lic, has another bad effect. Patronage becomes an object of judicial ambition. It 
is well enough they should appoint their own clerks ; but there is no reason why 
juiges should have offices almost sinecure worth fifteen or twenty thousand dollars 
per annum to give away. My maxim of legislative action as to judges is a brief one : 
1 Pay them well, treat them honorably, work them hard, and watch them closely, j 
No doubt a revision of the fee bill, especially if coupled with a revision of our 
whole practice, would be of great public benefit. But we'must not expect to achieve 
any great good or any great economy by expunging all fees and costs ; these depend 
on different principles and should not be legislated upon in the lump. 

We have first the fees of clerical officers. These certainly may be much reduced ; 
more, I should think, however, by simplification of pracUce, than by nominal re- 
daction of amount. We have next fees and costs of attorneys. It is quite clear 
that in such a community as ours we must have lawyers \ and skilful and educated 
ones. For myself, I never can hesitate to say that such a body of men are the best 
and most efficient guardians of public justice and public liberty. Besides, you will 
and must have them practically, either good or bad, whether in theory you wish them 
or not. Now as to a great part of the attomey^s costs, the main question is simply 
this : whether the plaintiff shall be at the whole charge of collecting his debts, or 
whether the solvent debtor shall be obliged to pay part of the expense. Lawyers 
must be paid some how or other, and in our mode, the main expense of collection 
falls upon him who ought to pay the debt. In other states where a different ex- 
periment has been tried, each man pays his own lawyer and no more. Ours seems 
to me by far the best method for a commercial country; seems mora ju8t_ in i^gglf, 
and more conducive to the interests of trade and business. Yet I do not say that 
our expense of litigatioh'^ especially of collection, cannot be reduced. It may un- 
doubtedly be so by simplification and improvement of practice, by relieving the attor- 
ney from unnecessary labor and writingt as well as from useless clerical and judi- 
<nal charges. But this is to be done in conformi^ with our present usages and 
habits, by amending not rashly changing, our whole present body of legal usages. 

One of the bills now before us proposes to give the Chancellor and judges broad 
authority to establish a complete code of practice and pleading, with a new fee-bill 
and new limits of jurisdiction between the courts. This bill is regarded by the 
distinguished Senator from the 4th, (Col. Young,) as a perfect panacea for all the 
ills that law— 'at least our law, is heir to. He spoke the other day in high admira- 
tion of the new English system of practice and pleadings, and told us that our judges 
had but to adopt at once these new rules, together with the adjudications in Dow- 
ling's cases of practice, to cure all the delays, and unravel all the intricacies of 
our existing laws ; and so confident is he of this, that he urges the passage of the 
bill in such a shape as to enable the judges to adopt this system definitively by next 
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Angut, to M to give as six month's benefit of the new rules before the Legisktm* 
meets again. 

I have no doubt from all that I haye heard and seen on the subject, that this is s 
great and excellent Reform for England. Whether it woidd be so or not for us, I 
cannot midertake to pronounce, nor would I leave it to the Judges to decide, with- 
out taking public opinion, and especially that of the Bar, as to the measure. The 
new English system in the first place, was a change, not made by the judges merely 
firom their own theory and experience, but founded oa a very deliberate examinatioii 
of the Conunissioners, and of a body of evidence from the most experienced Judges, 
counsel, attorneys, and even suitors of England. The judges merely carried into 
effect, and put into the form of clear and intelligible rules, the result, thus obtained 
by inquiry and sanctioned by the Legislature. This is a very different thing from 
authorizing the Chancellor and the three Judges to revolutionize the whole system 
of practice and pleading next August. The Englnh reform, as far as I have been 
able to gather it from Bosanquet's book on the new rules, returns in a great measure 
to the old rigorous common law doctrine of special pleading. It is a good deal sim- 
pler and more condensed in its forms, and yet it would seem a good deal more 
rigid and precise in substance than the pleading of the old days ; when counts and 
pleas were made at Westminster Hall in Norman French. 

Thus the plea of Non Astumpnt operates only as a denial of the express contract 
or promise alleged, but nothing more. Thus in an action on a policy of insurance, it 
denies the subscription and the policy; but not the interest of the party or any other 
matters which could else be given in evidence under that general plea. This sys- 
tem has undoubtedly considerable advantages in condensing the evidence to the sin- 
gle point in dispute, and relieviiuf parties and witnesses from the trouble and ex- 
pense attendant upon collecting all the evidence as to facts, on which there is no 
reasonable doubt. This may work excellently and easily in England, where there 
is a great subdivision of the profession, and where, if an attorney is in doubt he 
can go on with perfect security under the advice of a learned special pleader, whose 
life has been devoted to this very business. It is not so here ; the profession ie 
scattered over a wide country, often without access to many books or to consulta- 
tion ; and I should fear that if we returned at once to a practice requiring the strict 
logic, dialetic acuteness and curious learning of the old law, our courts would be 
crowded with questions of pleading and practice that might block up their channel* 
for five years. Perhaps I am mistaken in this, but I certainly would not venture 
upon it off-hand as a mere experiment, or allow the judges to do so. 

But there is another view of this subject. Tbis change of the English law is in 
direct contrariety, to the spirit of all the changes heretofore made in this country. 
All those have gone to lessen the strictness of pleading, and to extend the use of the 
general issue as much as possible. Indeed, in two States of the Union, Massa- 
chusetts and Maine, all special pleading has been actually prohibited within the last 
two or three years. Now it is certainly quite as possible that under this broad au- 
thority tho judges may as well go to one extreme as the other. If you give them 
the power, it is possible, that instead of taking up Dowling*s book of practice for 
their rule, they may adopt some other and much simpler project, founded per- 
haps on the practice of some New England State, or of equity or of admiralty law. 
I see no proprie^ in leaving all this matter to mere judicial legislation. 
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TUs is a frequent error in the legiilation of thi« State u to odier toattem wbisbj 
would not willingly extend to the subject of judicial reform. Most of our present 
financial doubts and difficulties in this state, arise from our haTing entrusted oitf 
Canal Conunissioners with discretionary power to build works, and make contracts 
and loans for their construction, without ourselves first distinctly legislating upon 
the precise character of the works and the amounts to be applied to them. Let ua 
then imitate the example of Great Britain in this matter.; be content to keep it ub* 
der consideration for one year, in the meanwhile coUecting public opimon and pac* 
ticular information, and then let the I<egislature settle, the general principles, and au* 
thorize the judges to carry out the details. On all these points, I feel the most 
perfect confidence that a reform could be efiEected, temperate, rational, practical, left* 
sening the. expenses not only of actual litigation, but those of necessary legal pro* 
eeedingSy such as confessions of judgment, foreclosures of noortgagesy &c., and 
all this without degrading the character of the profession, or impairing the effieieney 
of the law. 

The question of limiting and defining the jurisdiction of the courts ia one involv* 
ing wei^ty considerations. Every one who looks at the state of our legal business, 
and the changes that have taken place in it within the last few years, must ha 
struck by the amazing increase of chancery business, and the immense encroach* 
ment of the equity jurisdiction on what was formerly considered the legitimate busi- 
ness of the courts of common law. Now, the common law is the universal and 
ordinary law of the land. The courts of the coinmon law, firom the Justices' 
Comt upwards, are the courts of the people. The power of chancery has grown up 
here as in England, from the necessity of supplying legal remedies and attaining le« 
gal ends which the power of courts of common law could not reach. In fact, ita 
jurisdiction is in theory, founded upon the assumption that the party is remedilesa 
at common law ; which is the actual assertion always made in a suit in equity, 
whether that be conformable to the truth or not. But it is no longeir conformable to 
the truth. By the establishment of one principle, chancery spreads the jurisdio- 
tien of a single judge over tl» whole range of law. One of tiie peculiar provinces' 
and advantages of equity jurisdiction, it the power of discov^ffing evidence under 
the special jHrocess of that court. But upon this has been grafted the doctrine that 
" where equity has jurisdiction for discovery, and discovery is efiectnal, that be- 
oomes a sufficient foundation to grant full relief;" (Judge Story's Equity Law) 
or in other words, that when the court has legitimate judddiction for one purpose, 
it may, to prevent multiplicity of suits, exezxsise jurisdiction over the whole mat- 
ter in controversy. Then agein, we have, (what I believe is carried to a far greater 
extent in this State thea was ever dreamt of any where else,) the habit of coUeet* 
ing commereiel debts l^ what are called creditors' biUs. The frequent use of 
these bills has gprown mainly out ef the imperfections of the law of '34 abolishing 
impriwnniefU for debt, and the unwise restriction of executions against personal 
property. It is, therefore, that when no property is found on which an execution can 
be levied, and when the creditor believes that there may be concealed or assigned 
property, a biU in chancery is filed, in order to make the debtor discover his pro- 
perty, and to have it applied in payment of the judgment debt. On both of 
t^Me prolific aourcea of the extension of ebnoery jurisdietion, the leamod and 



\ 



23 

Mi committM of laat year's Asiembly, propoied to place a lettrictioti, not by a 
direct inhibitioii to the Court of Chancery, but mora wisely by enlarging the 
powers of the courts of common law. For this purpose they reported two bills; 
the one vested in common law courts the right of compelling the disooveiy of 
any evidence in the possession of a party which they may deem necessaiy to the pro- 
per decision of >any cause pending befi»re them. The other was to give to the 
courts of common lawf powers similar to those of ehancery, to enforce their own 
Judgments by compelling defendants to discover any concealed or assigned proper- 
tyi and to apply it to satisfy the judgment. Such a law, together with such a- 
mendment of the act of '34 as will make imprisonment for debt in effect what 
that law intended, a punishment for the fraudulent debtor, from which the inno* 
cent and unfortunate would be exempt, would doubtless put an end to the use of 
creditors' bills, except in cases of various and complicated interests, or extensive 
and ingenious frauds. I regret to see that neither of these bills, nor any thing 
tending to restrict the jurisdiction of the Court of Chancery, is introduced by 
the Judiciary Committee during the present year. 

It may be asked why should we wish to restrict the jurisdiction of the Court 
of Chancery. I have already, in my remarks on the danger of entrusting the 
vast powers of that court to a single hand, anticipated some of those reasons. I 
would restrict the jurisdiction of that court, because our ordinary common law 
courts are the courts of our Constitution, of our habits, of the administration of 
our ordinary and every-day law : because the character, dignity, and usages of 
those courts depend upon and are interwoven with the trial by jury— a right so 
cherished by our people^and which, as the means of drawing a distinct line of se- 
paration between the adjudication of tiie law and the fact in any given case, is the 
best security for the fair administntion of justice yet invented by man. I know 
that the increase of equity practice together witii the necessary consequent in* 
creased fiuniliarity witii equity decisions, has of late yean, led to the prevalence of 
<^inions among lawyera, agreeing with those of the philosophical theories of spec* 
niative reasoners, and the admirers of civil and continental law, in being hos- 
tile to the common law and its mode of trial. Those who entertain those 
opinions, and they are not few, nor confined to one class, are willing to respect the 
prejudices of the people, and to abstain from ai^ direct attack upon our eommon 
law. Yet in their hearts they are against it, and thus rejoice to build up any 
otheiC. jurisdiction in derogation of its rights. Hence we hear, as we have heard 
in the course of this debate, sneers from the learned at our ancient law and its im- 
perfections : hence we see, as we do, in the several bills reported by the Judiciary 
Committee, every thing done to keep up the equity system in its present form and 
with its present extent, almost nothing to add to thd efficiency of our common law 
courts, or to enable them to enforce their own law and tiieir own judgment, 
without calling upon the aid of chancery. These opinions are active on both 
sides of die Atlantic. I recollect not long ago, reading a printed lecture, of a 
professor of civil law in the London University, in which, contrasting the cha- 
racter of the common law, with that of the Roman jurisprudence which he teaches 
and to which our equity jurisprudence owes so much of its form and its substance, 
he dexterously contrasts as representetives of the two systems. Lord Coke and 
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his cotemporaiy, the learned continental civilian Cujacius. He puts in Btroog 
contrast the elegant scholarship, pure latinity, the high legal morality and per- 
spicuons reasoning of the French lawyeri with the unintelligihle subtleties, the ab- 
surd pedantryi and the strange piebald jargon of the venerable oracle of the com- 
mon law, who poured forth his learned crudites in a strange mixture of barbarous 
English, bad French and worse Latin. All this has its share of truth ; but we must 
never forget that the pedantry, the subtleties, and even the absurdities of the old 
common law, were but the accompaniments of a system that has proved itself 
substantially better adapted to th)B wants and usages of a free people, than any 
that has been invented. It has the trial by jury, justly dear to every freeman as 
the best guardian of the rights of life and Hber^, and which should be equally 
dear to every republican statesman as the best school of instruction for the 
mass of the people, at once in the knowledge of their own rights and in respect for 
the laws. It is also the best means of guarding against the arbitrary discretion 
of any judge by the distinct separation of the facts of every particular case, firom 
the legal principles which are to govern the cause. This last circumstance, 
combined with perfect publicity o£ trial, and the consequent supervision of a 
learned bar, are alone a sufficient compensation for the absence of the uni^ or 
the elegance of any other form of jurisprudence. 

To this I must add the excellent effect of the necessity of the judge b^ng at 
every moment obliged to bring his mind from the general rules or authority of law 
down to the comprehension and understanding of plain men. It is, I believe, 
true, that juries, nine times out often, depend mainly upon the charges of a judge, 
in whose character and reputation they have confidence ; but on the other hand, 
the very necessity of making the decision of the particular case intelligible some 
way or other to the minds of plain men, has a powerful effect both upon coun- 
sel and Judges, and through them upon the character of the law itself, to make it 
useful and practical ; to accommodate it to men's natural notions of justice, and to 
the varying usages and necessities of society, business and commerce. It is to 
the absence of some such corrective that may be ascribed the chief and gross 
defects of German jurisprudence ; according to an excellent continental civilian, 
M. Meyer, (Institutions Judiciarea,) who represents it as always laboring under 
the greatest embarrassments, imperfections, delays and absurdities arising from 
the excessive influence €€ abstract speculative theory, and of verbal subtleties quite 
alien to the realities of life. On the contrary, in England, though the common law 
of Lord Coke's time was disfigured with all the absurdities and pedantries which 
infected society in the time of James I., yet no sooner was the influence of a better 
knowledge and a purer philosophy spread over the mass of socie^, than the same 
light began to pervade the courts of law. From the time of Lord Holt, a name 
dear to liberty, a simpler logic and a manlier sense, invigorated without displace 
ing the forms and learning of the ancient law, continuing to improve them, until 
Mansfield's legislative intellect gave the common law new and sudden expan- 
sion ; adopting and applying the most valuable principles of equity, which had 
hitherto been supposed to be totally foreign to its principles and powers. There- 
fore, it is, that the common law in civil and criminal administration, is still the 
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pnmdMtboait of Englaad, it itill 'die favorite of that people whererer they may f>e, 

* * who tpeak the tongue 
ThMt Bhakffpeare ipake ; the fldth and morals hold, 
That MntOB held.*' 

The trial by jury, overcoming all the prejudices of the civil law, has already 
gained a firm foothold in France in criminal cases ; has been engrafted, in spite 
of the same prejudices and strong national feeling, upon the law of Scotland, in 
civil as well as criminal cases, and is spreading over the civilized world. Not 
all England's splendor and wealth, not her canals, and roads, and bridges, her 
palaces and her pon^ ; no, nor the glories of her genius and fame in arts and arms, 
have given to her/a reputation equal to that of her administration of justice ac- 
cording to the common law, and the protection it affords to life, liber^ and pro 
perty. I^ has undoubtedly its defects in England, and great ones, and so it has 
as adopnsd here, although on the whole somewhat improved upon the English 
model. But in the main and at the heart, it is sound and excellent, and ad- 
mimsters justice with an impartiality and certainty to which none of the civil 
law or equity codes, on the continent or elsewhere, can afford any parallel. 

The common law with its circuits, its juries and its sittings in bank has worked 
well and satis&ctorily in England for two hundred years and more. It has worked 
well in the' main in almost every State in the Union, and in the courts of the 
United States.— Equity, as a separate system, can hardly be said to have worked 
well anywhere. Its uncertainty, its immense powers, and still more, its delays 
and expenses, have always been a subject of public complaint. Its mode of 
taking tesdmony, has been pronounced by high professional authori^ to be the 
''very worst ever devised; dilatory, expensive, and opening a door to the 
grossest peijuries" and the vilest frauds. The jurisdiction of equity has grown 
up to supply the defects of the courts of common law. Its advantages are, that 
its powers are great and undefined — ^its process strict and searching. So, too, are 
those of an arbitrary judge in a hal^civilised country, a Mandarin or a Cadi. I 
do not assimilate liie actual administration of equity to that of Turkish or Chinese 
Judges ; but die diilerence is not in die principle, but is caused only by the general 
character of our times and country, by the authori^ of precedent, the supervision 
of public opinion and the bar, and the right of appeal to a higher tribunal. 

Its jurisdiction is in derogation of our general law. It is avowedly founded upon 
the necessity of granting relief when the parties cannot find relief elsewhere. But 
from the inherent expenses of die court, it grants that relief only to those who can 
afford to pay liberally for it. This should not be so. The powers of our ordinary 
courts, even the humblest of diem, ought to be made as efficient as possible, consis- 
tently with the principles on which they are founded. In most of the States of 
die Union, many of the most important purposes for which a court of equi^ is here 
thought essentia], are well discharged, a great deal mere rapidly and much more 
cheaply, by the ordinary common law tribunals. It seems to me to be our duty 
to imitate this example, and to give to that law and those courts, which must after 
all regulate the great mass of business and intercourse between men, all the 
perfection and efficiency of which they are capable. On the other hand, if, in ex* 
traordinary though numerous cases, the powers of a separate Court of Equity are 
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MeeMary, {tmd so I allow them to be in a wealthy and eommercna! eommtmity,) I ' 
WQuld restrict those powers, great and undefined, and in some sense arbitrary, ni 
they must be, to the limit of absolute necessity of such interference, f I would 
imitate the wisdom of Mansfield, '' led by his light and by his wisdom wise,'' and 
engraft, either by decision or legislation, all of purer eqmty that chancexy can 
boast of, upon the sound stock of our old fiwhioned law. I would gather from the 
opinions of our own lawyers and the experience of other States, the best mode of 
enlarging the forms and powers of the common law so as best to enable it to attain 
its own ends without the aid of chanceiy. ^ 

I have already menticAed some of those means, recommended too by very 
high legal authority, as to bills of discoyeiy and creditors' bills. In some of 
the States of the Union, I undentand, one of the duties of equity, that cf compel- 
ling a specific performance, considered hero quite pecuHar to chancery, is obtained 
through the medium of ordinasy legal fotms, by means of a verdict under the di* 
raotion of the court for large eonditional damages, the plaintiff stipulating to re- 
lease them upon performance of the contract aoeeiding to the finding of t^e jury 
and the decision of the court. This is said to operate wdl in practice, and to 
gambine the equitable principle wi& the st^erior promptness and simplicity of 
oommon law. Whether it be so or not, it is at least worth inquiring into. 

Afain, questicms of account and of partaendiip are claimed as the peculiar pro- 
vance of chancery; and on these grounds alone, hundreds of suits at common 
law are often arrested, and lazge and complicated commercial affairs are taken 
out of the hands of theur best managers and turned into those of a recMrer. I wilF 
not deny the necessity of such an interference occasionally, and of the propriety oP 
having a court where, in extreme cases, such remedies may be found. But the 
orditiaxy use of such means is becoming a subject of general and just ocnh- 
jflaiot. To lessen this, little more would seem to be necessaxy, than a judicious 
extension of the powers of arbitration and lefMenee, both of them part and par- 
cel of the ancient common law. And to this I may add, on the highest authority, 
a practical recurrence to the disused action of account, already reoognised in 
our statutes, and which seems to require being made more efficient in order to 
carry out the intention of the revisers. I quote the words of Chancellor Kent ; • 
** auditors in account have all requisite powers, for they can compel parties to \)e 
examined under oath, and I have not been able to devise any good reason why 
that action has fallen into disuse." Again, in another place, ** (^anoeiy has ao^ 
better method of adjusting accounts than that by references in a common law 
court." And yet again, in another case he expresses the opini<m, that " assumpsit, 
might be extended so as to cany into effect the general power cif settling accounts*" 
(See 11 J. Ch. R. 361 ; 2d Caiaes' Cases in Error, 352.) 

Now if all this or much of it can be effected through the ordinary tribimils 
of the land, the suitor should never be driven, without absolute necessity, to seek- 
relief in another and peculiar court, where the expenses of litigation are alwiqnr 
much greater, where the. mode of taking testimony is dilatory, vexatious, and bad^ 
and where the decisions are s*ibject to greater chances of doubt and unoertanny. 
The sagacity and common- sense of Oliver Cromw^ perceived and for a time 
checked similar evils in his day. '' The difficulties of our choapeiy," said he, 
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** faftTS been cured by pnnridi^ tbet moet of the eeniee bronglit there ihoald be 
tried, M fineemen love them4o be tried, by the eonrtt end jnron of eommon lew*'* 
It U en example worthy of all honor and o£4mitation. 

Let the Court of Chanoeiy then be rigidly restricted to the rale which itself 
lays down in words, though constantly transgr e ss es in practice, of granting re- 
lief only where parties are remediless at common kw. There may still be em- 
ple business for three or e^en four ChanoeUorsi and the powers of equity will 
be exerted beneficially, because necesserily ; safely and unifbrmly, because not sub- 
ject to the errors, oversights, or caprices of any single-mind. There ere casee 
involving complicated inquiries and investigatioBs, and numerous parties, which 
cannot be well presented in a distinct and intelligible shape before a jmy. There 
are cases where great injuries and ii^tice can be prevented only by the use of the 
high and strong prerogative of injunction. There are questions of trust and 
fraud, which to be satis&otorily investigated and correctly dedded, seem to require 
the high and peculiar prerogatives of that court. But all those powersshoold be re- 
garded as they were of old, as occasional remedies only. They should be applied at 
the potent medicines of our jurisprudence, not used as its daily food. They are the 
opium and calonsel, the most powerful prescriptions of the law ; unhappy is the patiettt 
who tuns them from their true use, and takes the calomel and opium for his daOy 
aliment. The restriction of the application of the powers of the courts of equity 
is beconung daily more preuing. Its habitual jurisdiction has increased and is eve- 
ry day increasing. Look at the cases that come up to this body, sitting as part 
of the Court for the Correction ef Errors on appeals from Chanceiy. Some of 
them were questions which our statute law has expressly said should be deemed 
questions of fact and not of law, and evidently intended should be de d ded by a 
jury, others were cases of the old law of real property^ such as in fonner days 
could only have come up on an ejectment or a writ of right. If Edward Hyde, Lord 
Qarendon, at once the ficat law effiser and Prime Minister of Englnnd, 

•* B/ Kiagi protoetad, aad to Kioga •Iliad*'— 

Aye, or Lord Somers, with all ^ glory of the revolution, or Tallx>t or Cowper, 
had for a moment entertained jurisdiction on such causes as Reuben Hyde Wal- 
worth takes cognizance of as a matter of course, what an insurrection would it 
have occasioned in Westminster Hall. The King's Bench would have lifted up 
its voice unto the Common Pleas. The whole corps of Judges and Sergeants and 
Barristers would have been mustered to repel the inroad on the territory of the 
common law. Articles of impeachment would have been moved in Parliament, 
and the presumptuous Xerxes of the courts would have shared the fate of his Per^ 
rian prototype, aad been driven back from the territory hi had invaded, un- 
gowned, un«wigged, aad un-chanoellored. 

• But I ask no violent reformation. I ask only for the practical amelioration 
of the ordinary law of the land, and that will render unnecessary the too fre- 
quent use or rather the abuse of power foreign to ita character, and marring 
its simplicity aad efficiency. 

Among these ameliorations, I cannot pass over that of the amendment of the 
body of the law itself. This is a question not indeed presented in any of 
the bills before us. I shall tonoh upon it hMtj and only because it had been in- 



i 



3T 

Irodnoed in the deUttd. Ibdieve, dMn» that mwhmty hm doro hy ttatutbty M 
•ctment in improving and fettHng mnch^f die law in daily use, which 10 nevetthe* 
less obscure or doubtful from contradictory usages and conflicting authorities. Our 
own Revised Statutes have shown us ^at a good deal can be done in this way. The 
authoritative definition they have given to the single word Grant, for instance, 
has done much ta simplify and give certain^ to all deeds of real estate. In the 
same manner much of that part of commercial law which now depends upon doubt* 
fill and contradictory asage, might be authoritatively settled, as has been done is 
the French codes in relation to commercial paper, bills of lading, and all those 
parts of the laws of insurance which are positive and arbitrary. I should be wil* 
ling to go further. Without hoping to reduce the whole body of our law to a 
written code, I believe much might be gained, by embodying, in brief declaratory 
rules, many of the principles of the law now to be ascertained only by consultation 
^ cases or approved elementary treatises. The main inducement t>f this wOuld 
be, not the vain hope of preventing litigation in doubtful cases of the appiicatiott 
of principles or to take the place of authorities and precedents, bat the placing 
a ready and perspicuous rule of action and decision as to the common and sim* 
pie affairs of life, within reach of the people, and of the humblest local courts of ' 
justice. Then again, where the decisions are now in collision so far as to make 
the more general and governing rule doubtful and obscure in application, the prin- 
ciple hereafter to prevail might be declared and settled in the same way. Such 
doubts, such contests of authorities, there are in parts of the law in daily requisi 
tion. They exist more or less in the law of sales, warranties, contracts, bail* 
ment, agency and in various conflicts between the equal equitable rights of inno- 
cent parties suffering under the wrong doing of a third party. There the true 
rule might, I think, be wisely selected and declared by law. There are, I believe, 
other points sufficiently well settled in themselves, yet deviating from and throwing 
doubt upon more general rules, the authority and limitation of which it would 
be well to settle. 

I should be tempted to enlarge on tins head, and had on my notes with refer- 
ence to this debate some memoranda to that eflBsct; but within a day or two, I 
have found most of my opinions, finrmed chiefly years ago, anticipated in their 
expression and suj^rted and explained far better than I could hope to do it in a 
report on the codification of the cqmmon law, made not long ago to the Legis 
lature of Massachusetts, by Judge Story and his associate Commissioners. I have 
only to say, that I think that all such enactments, whether in affirmance, in 
explanation, or in am«idment of the common law, must sUll recognize its general 
authority. 

The distinguished Senator (Col. Young) who has advocated so strenuously the 
adoption of the new English roles of special pleading, has yet almost in the 
same breath denounced our whole body of preced«its and authorities found in de- 
cided cases. He is willing to sweep away the whole €»f them at once, and supply 
their place by a code like that of the civil law, or those which illustrate the name of 
Napoleon. Far from us be such amendment of our law. The authority of deci- 
ded cises is a peculiar excellence of our law, not to be found to the same extent 
or with the same beneficial result in any other. It is the best check to litigation f 
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Ibr tbe km of any 9m» aritiof in wtiml life e$M be aaoertaiaedl witk hi more pf«^ 
f otfk» by comporiton with caae«, than by reference to the words of a legal rule. 
It ia thQ best safieguard against the axbitrary or capricious discretion of Judges ; for 
no matter how clear you attempt to make the woids of a provision, the interpre* 
/ tation of language, (if there be no external means of fixing that interpretation) 

y fimishes a vast latitude to tbe Judge in applying the law to any state of facts. But 

in our law, to borrow the language of Macintosh, '' a succession of wise nea 
through & long course of years, has withdrawn eyeiy case as it arose from the 
dangerous power of diieretunif and submitted it to inflexible roles.'* Any body 
of legal rules, unsupported and unexplained by the recorded examples of ad- 
jndged cases, must, of necessity, be doubtful, and subject to various interpretation, 
en account of the imperfection of human language and the inability of words t» 
6(Hivey moral ideas in a sense so fixed and definite, as not to admit of various 
meanings when a new case occurs. Look for instance at our ov(m statute law and 
our constitutional law. How seldom is the sense undoubted, until usage and prece- 
dent have fixed it. Recollect the very last cause on which we sat vrith the Judge* 
in our appellate character— when our court, (professional and unprofessional 
members,) were equally divided on the meaning of our own lUvised Statutes of 
1830, as to fraudulent conveyances of personal property-^upon which the two 
equity courts through which the cause passed before it reached us, had taken oppo* 
site views. Again, such a code must be imperfect, and leave much to wavering 
judicial conjecture and caprice, because no human wisdom can foresee a ban* 
dredth part of the varieties of cases which will arise in the multiform affairs of life. 
Such, experience shows to be the character of the whole body of written law, 
^ unless so far as authorities and decisions explam^ settle and fix its rales. 

m All systems of just and scientific law fitted for the purposes of a civilized and 

<^ fipulent community, must also be formed in this way or they are useless. The ad - 

^ mired codes of France were not excogitated theoretically, vritfaout the use of former 

X knowledge or of prior decisions and authorities^ They are nothing more than 

the authoritative digest of the best parts of the old laws of France and of the Ro- 
• man law, the materials collected by along succession of lawyers and judges. The 

Roman civil law iuelf was mainly a digest of the Retpoma ffrudenium, of the de- 
eisions of magistrates and jurisconsults for eight hundred years. Indeed, Sir W« 
Jones defines it to be ** nothing more than the collection of the opinions of Roman 
judges and lawyers/' Therefore,*it is, that the opinion of Servius Sulpicius, the 
friend and correspondent of Cicero, in the last years of the Roman Republic, is 
still authority at Paris and New Orleans; and the adjudications of Ulpian and Fapi* 
ttian, judges under the Roman Emperors sixteen centuries ago, have influenced 
the judgments of our own Court for the Correction of £rrors. Thus it is that 
every rational and cultivated jurisprudence is ** the gathered wisdom of a thousand 
years," and in proportion as that wisdom of experience is neglected, the laws be- 
come more uncertain in their interpretation, and more arbitrary in their ap* 
plication. Besides, the use of decided cases does much to preyent the law firom 
being overrun by verbal logic and by refined deductiims from definitions and general 
terms^ Actual cases call back the mind from abstractions to the consideration of 
brdinary life and things as they exist really and individually. 
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On (he aaDttBant of Enopa, femwr daditimi, thoni^ atti u muadal Sat (•■ 
jfidaliiQi, ln*e not tha HiniB bigii Kutboiit} and bindiBg fBtn m voth ub, md ^ 
joitipnjdence aGcordiogljf faoweTiv beautifbl in iu arnngmncot, and lopcnl in it! 
fbmu, becotnei vague and unaartuD iu pisctiee. Fruaiia has ber F»d«riciui 
oode, fiinHid andsr the great Frederick, Rdmlniatered bj judge* eniueBlly leaijei 
■ad laboiiaua, la a (ronhy and tfuth-telUng peiqile ; yet coatineutal lawjeis 
have told u*, (Meyer doe* •■), eal Mowr, if I Tecollect ligklJy,} that than ii no Bt- 
liaa in Eun^ where ihe law in ■■; pven cbh is more DDccclain, or any »uit 
men doubtful in the decirian. 

If De TDcqnerillB and tbe fbreign IraT^cn quotsd with jd much appTDbatiom In 
thit d^«te by one tKitoig nalMd Senator, (Mi^_YoiaHi)_»ha haxn inanmi nr Ihe 
reipect ibr preoedenti here and ia Engtand, bad audentoDd their efleet, Hitj 
would hava retDrneal)6ibe, not to ieoff, but la labor to eigiaic ■ nmilar nae ia 
diarowD codea. 

For our o wn part), llie idea sf throwing away our whole body of adjodicatad 
caeCB ii nol to be tolerated for a moment, even in"p»rttdo» «■ theory . ~ vVe iriay Sx 
by anaotment what is Qoaling and DDcenain — we may expunge whattrreT ii contra- 
^tocy hi the wiiar role — wa may improve what ii iniperfiict — we may amend 
■hec i* defective — wemay lepeal whaleTeri* obaolete or unniited to our country 
and our times — but we muit not, we cannot, area dreion of casting away the rich 
inbnitance oC decided caiei, which leach the meaniDg of word* by the ex- 
ample of tbinga; which Berve, mm the beAt depiwiiory of the law a» well aa ita 
moit penpieuoui commBnlary ; which provide certain rulex for the tettlement 
of a thouund ciaee that no human foresight could have comorehendad in general 
prOTiBions and which lake the law of the iand and the iniarait of partiei, aa far u 
honun prudeace can do *o, out of tha reach of cbe caprice, the prejudices and 
the aiiiitraiy diicretion of courti. 

I have now laid befbn the Senate the headi of my own viewa as to legal and ju 
dicial raform, and iha reaiooi for tham that moit impieta my own mind. From 
the derire to touch on many pointi without quite wearying out your patteoce, I 
have been led to turn them up in a very imperfect aketch without that evidence and 
proof which aveiy ringle point of auch an argument detnanda and deiervea. 5a 
far aa iheae views and proposals are juatified by authority and experience, I aak 
for them the conaideiuion they deierve. So far as they may be my own private 
dieariea, they an probably no better than those which we have from other quarters, 
ihoij^ I ahoold hope not worae. I am for from staling any of them poaitivaly 
or di^maticalty, se the certain and infallible, or ^ the only remediea for those 
avili of our jntisprudence of which the public complain. 1 have givea them, a* 
seeming to me, after no slight eonsideratiOD, to be sound and true — as in great pari 
Buppoitsd by evidenoe and authority higher then my own, and aa being all worthy 

But in each and every alap of legal reformatiuo, I would keep ooe great princi* 
pie ever before oiy eyes. It ii to do nolbiag from mere theory or mere guesa ; to 
be guided at every > tap by an enlightened public opinion, by eiperienca and evi- 
dence of the defects of our law at home, or of the advantagea of any alteration 
or modification <rf the same lystem in use elaewhere. > 
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Ab6fe all, w one not Uiiid to the iuip erfis cti o ni of our (todoiit !•#, not nfnHlUiig 
to amend iu enron or defects, yet loviog and honoring its ipirit of freedom its pub* 
licitj, the republican character of its jary trial, its aifaitFatioofl and referenceB* 
its jealous restriction of courts to the province of judges of the law alone, its 
confining the arbitrary decision of judges even on the law by the authority of prece* 
dent, its numerous guards for the protection of life and liber^«-and why should I 
not also add, its magnificent and instructlYe learning, quaint and strange, though 
some of it may bO'— above all, knovring this law to be, in its main and substantial 
parts, consonant to the usages and habits of the mass of our people and wrought 
into our Constitutions, statutes, customs, usages, opinions and very language-«»I 
would carefully and zealously preserve it as the ground-work of all improvements* 
/Bfwriam naetuSf Kane oma. This was the law of our forefethers ; under this 
we ourselves wore bom and bred. It is susceptible of indefinite improvement 
without losing its substantial excellencies. Let us then prune off its deformities ; 
let us remedy its defiMsts, whilst we reverently guard its substance./ 

The wisest and the most efficient reformers, and those whose works last the lon- 
gest, are they, who, like the framers of our General and State Constitutions, buikl 
on the old foundations. Their works have not the systematical beau^ of the 
wholesale reformer, but they prove fer more convenient for all the varied uses of 
society. 

A great German poet, (Schiller,) has embodied this truth in noble and philosophi- 
cal imagery. Tlie path of mere power, to its object, says he, is that of the cannon 
ball, direct and rapid, but destroying everything in its course, and destructive even 
to the end it reaches. Not so the road of human usages, which is beaten by tfia 
old intercourse of life ; that path winds this way and that, along the river or around 
die orchard, and securely though slowly, arrives at last to its destined end. 
" That,'' says he, *' is the road on which blessings travel." 

The same general truth may be often seen exemplified in our republican legisla- 
tion. There is a legislation, altering, reforming, innovating; but all iipon deliber- 
ate investigation, slow and cautious enquiry, and consultation in every quarter wheia 
light and knowledge may be gained. There is also the legislation of mere theory-^ 
sometimes the theory of the closet speculative reasoner — ^much oftenor that of 
another sort of theorist, who calls himself a practical man, because he infers his 
hasty general rules from his own narrow single experience— (narrow, because 
single) as a judge, a lawyer, or a legislator. Such legislation, when it prescribes 
great and permanent rules of action, resembles the rail road of the half learned 
engineer, who runs it straight to ib ultimate end over mountun and vaUey, through 
ferest and morass. Disregarding alike the impediments of nature and the usages 
and the wants of human dealings, he attains his end by the shortest way, but at an 
immense expense, with an utter disregard of private rights and public convenience. 

A wiser and a better way is that which in adopting the improvements of modem 
science, applies them skillfully in the direction that experience has found to be the 
most easy, or which time, or custom, or even accident has made familiar, and there- 
fore convenient, ^^hat road winds round the mountain and skirts the morass, turns 
off te the village or the landing-place, respects the homestead and the garden, and 
even the old hereditary trees of the neighbor-hood, and all the sacred rights of pro- 



parn^ That ii dw road ■» wUdi human bfo moraa eaiilr and hxpfi 
wbii^ " blnaiiigi coma and go." 

Sooh majrwe maka IhU road on wUoh Jiulice ihall lake )U r^^nlar a 
ficaM cireoit dunMighoiit oar land — inch ii lliB ohaiacur we may give to ( 
pradsoca if we appnaoh the hallowed laik of legal reform in the right - 
we appnacli it not ruhlj but ieTeTeBtIj--wilhiiat prida or pTBJiidico--f 
from the ptqudica that clingi to svei; diinf that i« old, and tonu awa; 
Improrement ; and from the prida of opinion that wrapped in Kuicied wi* 
daim to profit aither by the eaperianae of onrowndmaa or the recorded ki 
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